| BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

JAMES STEVEN CLAY
Registered Nurse License No. 467819

“Respondent.

Case No. 2012-303 .
OAH No. 2011120243

DECISION

The attached Stipulated Surrender of License and Order is hereby adopted by

the Board of Registered Nursing, Department of Consumer Affairs, as its

Decision in this matter.

This Decision shall become effective on July 3, 2012.

IT IS SO ORDERED this July 3, 2012.

Erin Niemela
Temporary Chair

Board of Registered Nursing -
Department of Consumer Affairs
State of California




KAMALA D. HARRIS
Attorney General of California

2 DIANN SOKOLOFF .
Supervising Deputy Attorney General
3 CAROL ROMEO
- Deputy Attorney General
4 || State Bar No. 124910
1515 Clay Street, 20th Floor
5 P.O. Box 70550
Oakland, CA 94612-0550
6 Telephone: (510) 622-2141
Facsimile; (510) 622-2270
7 || Attorneys for Complainant
8 BEFORE THE
BOARD OF REGISTERED NURSING \
9 DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
10
11 || In the Matter of the Accusation Against: Case No. 2012-303
12 || JAMES STEVEN CLAY OAH No. 2011120243
1020 Camino de la Serna #1
13 || Taos, NM 87571 : STIPULATED SURRENDER OF
' LICENSE AND ORDER
14 || Registered Nurse License No. 467819 _
15 | Respondent.
16
17 IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
18 || entitled proceedings that the following matters are true:
19 _ PARTIES
20 1.  Louise R. Bailey, M.Ed., RN (Complainant), brought this action soIely in her capacity
21 || as Executive Officer of the Board of Registered Nursing (Board), Department of Consumer
22 || Affairs. The Board is represented in this matter by Kamala D. Harris, Attorney General of the
23 || State of California, by Carol Romeo, Deputy Attorney General.
24 2.  James Steven Clay (Respondent) is representing himself in this-proceeding and has
25 || _chosen not to exercise his right to be represented by counsel. _
26 3. Onor about-August 31, 1991, the Board of Registered Nursing issued Registered
27 || Nurse License No. 467819 to James Steven Clay (Respondent). The Registered Nurse License
28 || expired on July 31, 2003, and has not been renewed.
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1 JURISDICTION
2 4.  Accusation No. 2012-303 Was filed before the Board and is currently pending against
3 || Respondent. The Accusation and all other statﬁtorily required documents were properly served
4 || on Respondent on October 5, 2012. Respondent tirhely filed his Noticel of Defense contesting the
5 || Accusation. A
6 ADVISEMENT AND WAIVERS
7 5. .Respondent has carefully read, and understands the charges and allegations in
8 || Accusation No. 2012-303. Respondent also has carefully read, and understands the effects of this
9 || Stipulated Surrender of License and Order.
10 | 6.  Respondent is fully aware of his legal rights in this matter, including the right to a
11 || hearing on the charges and allegations in the Accusation; the right to be represented by counsel, at
12 || his own expense; the right to confront and cross-examine the witnesses against hirﬁ; the right to
13 || present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
14 || the attendance of witnesses and the productioﬁ of documents; the right to reconsideration and
15 || court revieWof an adverse decision; and all other rights accorded by the California
16 || Adfninistrative Procedure Act énd other applicable laws.
17 7. Respondent Voluritarily, knowingly, and intelligently waives and gives up each and
18 every right set forth above. |
19 8. Should this stipulated surrendert be presented at a hearing before an Administrative
20 || Law Judge for preparation of a proposed decision, Respondent voluntarily, knowingly, and
21 || intelligently waives sfeno-graphic reporting of the proceeding and hereby consents to electronic
22 || reporting of the proceeding (Gov. Code, § 11512 (d)). |
23 CULPABILITY
24 9.  Respondent admits the truth of each and every charge and allegation in Accusation
25 No. 2012-303, agrees that cause exists for discipline and hereby surrenders to the Board his
26 || Registered Nurse’ License No. 467819.
27 || 111 |
28 || /17

Stipulated Surrender of License (Case No. 2012-303) |




1 CONTINGENCY
2 10. This stipuiation shall be subject to approval by the Board. Respondent understands
3» and agrees that counsel for C'omplainant and Board staff may communicate directly with the
4 || Board regarding this stipulation and settlement, without notice to or participation by Respondent
5 || or his counsel.
6 By signing the stipulation, Respondent understands and agrees that he may not withdraw
7 || his agreement or seek to rescind the stipulation before the Board acts on it or it becomes effective
8 || by operation of law pursﬁant to the AdminiStrafive Procedure Act (Gov. Cdde, § 11340 et seq.).
9 || If the Stipulated Surrender and Disciplinary Order is rejected by the Board as the final resolution
10 || of the pending accusation, it shall be of no force or effect, except for this paragraph it shall be
11 || inadmissible.in any legal action between the parties, and the Board shall not be disqualified from
12 || further action by having considered this matter.
13 11. The parties understand and agree that facsimile copies of this Stipulated Surrender of
14 || License and Order, including facsimile signatures thereto, shall have the same force and effect as
15 || the originals. | | _
16 C 12, This Stipulated Surrendér of License and Order is intended by the parties to be an
17 |l integfated writing representing the complete, final, and exclusive embodiment of their agreement.
18 || It supersedes any and all prior or contemporaneous agreements, understandings, discussions, o
19 -negotiations, and commitments (written or oral). This Stipulated Surrender of License and Order
20 || may not be altered, amended, modified, supplemented, or otherwise changed except by a writing
21 || executed by an authorized r'epresentativéof each of the parties.
22 13. In consideration of the foregoing admissions and stipulations, the parties agree to the
23 || following Order.
24 ORDER
25 IT IS HEREBY ORDERED that Registered Nurse License No. 467819, issued to
26 || Respondent J émes Steven Cléy, is surrendered.
27 || /17
28 || /11
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1 1.  The surrender of Respondent’s Registered Nurse License shall constitute the
2 || imposition of discipline against Respondent.- This stipulation consfitutes a record of the discipline
3 || and shall become a part of Respondent’s license history with the Board.
4 2. Respondent shall lose all rights and privileges as a registered nurse in California as of
5 fhe_ effective date \of the Decision and Order. ‘
6 3. Respondent shall cause to be delivered to the Board his pocket license and, if one was
7 || issued, his wall certificate on or before the effective date of the Decision and Order.
8 4,  Ifhe ever applies for licensure or petitions for reinstatement in the Stafe of California,
9 || the Board shall treat it as a petition for reinstatement. Respondent must comply with all the laws,
10 || regulations and procedures for licensure in effect at the time the application or petition is filed,
11 || and all of the charges and allegations contained in Accusation No. 2012-303 shall be deemed to -
12 || be true, correct and admitted by Respondent when the Board determines whether to grant or deny
13 the application or petition.
14 5. Ifand when Respondent’s license is reinstated, he shall pay to the Board, costs
15 || associated with its investigation and enforcement pursﬁant to Business and Professions Code
16 || section 125.3 in the amount of $2,085.00. Respondent shall be permitted to pay these costs in a
17 || payment plan approved by the Board. Nothing in this prévision shall be construed to prohibit the
18 || Board from reducing the amount of cost recovery upon reinstatement of the license.
19 6.  If Respondent should ever apply or reapply for a new license or certification, or
20 || petition for reinstatement of a license, by any other health care licensing agency in the State of
21 || California, all of the charges and allegations contained in Accusation,_ No. 2012-303 shall be
22 || deemed to be true, correct, and admitted by Respondent for the purpose of any Statement of
23 || Issues or any other proceeding seeking to deny or restrict licensure. |
24 | 7. Respondent shall not apply for licensure or petition for reinstatement for two (2)
25 || years from the effective date of the Decision and Order.
26 || /11 |
27 || /77
28 || /77
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1 - ACCEPTANCE
2 I bave carefully read the Stipulated Surrender of License and Order. I understand the
3 stl]:mlatxon and the effect it w111 have on my Registered Nurse Lmensc I enter into this
4 || Stipulated Surrender of License and Order voluntanly, knowingly, and mtelhgently, and a%ree to
5 || be bound by the Deciston and Order.
6 -
7 Q/ 6&%
s || DATED: W 15 A0 I R
JAMES STEVEN CLA’)/
9 Re_v,pondtm
10 ‘ .
1 : ENDORSEMENT
12 The foregoing Stipulated Surrender of License and Order is hereby rcspectﬁﬂly submitted.
13 Fe'\‘ﬁ \ Sa TN - Respectfully submitted,
14 . : . KAMALAD: HARRS
) ‘ . Attorney General of California
15 DIANN SOKOLOFF ‘
16 : O  Supervising Deputy Attotney General
7 \ | CO“\WQ,Q, o Mhew
3 ' , CAROL ROMEO
o - Deputy Attorney General
19 ‘ _ Attorneys for Complainant
20
21 :
SF2011201991
22 || Stipulation.rtf
23
24
25
26 ||
27
28
5
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Exhibit A

““Accusation No.2012-303



1 KAMALA D. HARRIS :
Attorney General of California
2 || DIANN SOKOLOFF
Supervising Deputy Attorney General
3 SUSANA A, GONZALES '
Deputy Attorney General
4 | State Bar No. 253027
1515 Clay Street, 20th Floor
5 P.O. Box 70550
Oakland, CA 94612-0550
6 Telephone: (510) 622-2221
Facsimile: (510) 622-2270
7 || Attorneys for Complainant .
8 : BEFORE THE .
BOARD OF REGISTERED NURSING
9 DEPARTMENT OF CONSUMER AFFAIRS
L0 STATE OF CALIFORNIA '
11 |l In the Matter of the Accusation Against: Case No. 9’20/ 2 - 303
12 | JAMES STEVEN CLAY
1489 Webster #404 . ,
13 || San Francisco, CA 94115 ACCUSATION
1’4 Reglstered Nurse Llcense No. 467819 :
‘Respondent.
15
16
17 Complainant alleges: |
18 PARTIES
19 1. Louise R. Bailey, M.Ed., RN (Complainant) brings this Accusation solely in her
20 || official capacity as the Executive Officer of the Board of Registered Nursing, Department of
21 ]| Consumer Affairs.
22 2. Onor about August 31, 1991, the Board of Registered Nursing issued Registered
23 || Nurse License Number 467819 to James Steven Clay (Respondent). The Registered Nurse
24 | License expired on July 31, 2003, and has not been renewed.
25 JTURISDICTION
26 3. This Accusation is brought before the Board of Registered Nursing (Board),
27 || Department of Consumer Affairs, inder the authority of the following laws. All section
28

references are to the Business and Professions Code unless otherwise indicated.
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4.  This Accusation is brought before the Board of Registered Nursing (Board),

1
2 || Department of Consumer Affairs, under the authority of the followiﬁg laws. All section
3 || references are to the Business and Professions Code unless otherwise indicated.
4 5. Section 2750 of the Business and Professions Code (Code) provides, in pértinent part,
5 || that the Board may discipline any licensée, including a licensee holding a temporary or an
6 || inactive license, for any reason provided in Article 3 (commencing with section 2750) of the
7 || Nursing Practice Act. | ‘
6.  Section 2764 of the Code provides, in pertinent part, that the expiration of a license
9 || shall not deprive the Board of jurisdiction to proceed with a disciplinary proceeding against the
10 || licensee or to render a decision imposing discipline on the lic‘ense. Under section 2811,
11 || subdivision (b),. of the Code, the Board may renew an expired license at any time within eight
12 || years after the expiration. After the expiration of‘ such eight-year period the board may require as
13 || acondition of reinstatement that the'appliéant pass such examina;tion és it deemé necessary to
14 || determine his‘ present fitness to resume the practicé of professiénal nursing.
15 7. Califorhia Code of Regulations, title 16, section 1419.3, provides that a licensee may
16 || renew a license that has been expired for more than eight years by paying the renewal and penalty
17 || fees specified in Section 1417 a‘nd providing evidence that he or she holds a current valid active
18 || and clear registered nurse license in another state, a United States térritory, or Canada, or by
19 || passing the Board’s cﬁrrent examination for licensure.
20 8. Section 118, subdivision (b), of the Code provides, in pertinent part, that the
21 || expiration of a license shall hot'deprivc the Board of jurisdiction to proceed with a dis.oiplinary
22 || action during the period within which the license may be renewed, restored, reiséued of |
23 || reinstated. |
24 STATUTORY PROVISIONS
25 9.  Section 2761 of the Code states:
26 “The board may take disciplinary action against a certified or Jicensed nurse or deny an
27 || application for a cerﬁﬁcaté or license for any of the following:
28
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“(a) Unprofessiondl conduct, which includes, but is not limited to, the following:

“(4) Denial of licensure, revocation, suspension, restrictioﬂ, or any other disciplinary action
against a health care professional license or certificate by another state or territory of th United
States, by any other government agency, or by another California health care professional
licensing boafd.‘ A certified copy of the decision or judgment shall be conclusive evidence of that

action.”

CONTROLLED SUBSTANCES/DANGER_OUS DRUGS

10. Code section 4021 states: |

“*Controlled substance’ means any substance listed in Chépter 2 (commencing with Section
11053) of Division 10 of the Hea]th and Safety Code.”

11. Code section 4022 provides:

' ‘“Dangerous drug’ or ‘dangerous device’ means any drug or device unsafe for self-use in

humans or animals, and includes the following:

“(a) Any drug that bears the legend: ‘Caution: federal law prohibits dispensing without
prescription,’ ‘Rx 6nly’ or words of similar import. |

“(b) Any device that bears the statement: ‘Caution: federal law restricts this device to sale
by or on the order of a | ;> ‘Rx only,” or words of similar import . Q 7

“(c) Ariy other drug or device that by federal or state law can be lawfully dispensed only on
preécription or furnished pursuant to Section 4006.”.

12.  Fentanyl, also known by the brand name Sublimaze, is a Schedule II controlled -

substances as designated by Health and Safety Code section 11055, subdivision (05(8), and a

dangerous drug within the meaning of Code section 4022, It is a strong analgesic,

‘pharmacodynamically similar to merperdine and morphine. It is used preoperatively, during

surgery and.in the immediate postoperativé period. Among other applications, the drug may be

| used in the management of breakthrough cancer pain.
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COST RECOVERY

13.  Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case..

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct — Out of State Discipline)
(Bus & Prof. Code § 2761, subd. (a)(4))

14. Respondent has subjected his registered nurse hcense to dzsc1p11nary action under
Code section 2761, subdivision (a)(4), in that on or about October 20, 2009, in a disciplinary
action before the New Mexico Board of Nursing (New Mexico Board), the Now Mexico Board
entered.an Order summarily suspending Respondent’s New Mexico registered nurse license
pending completion of formal disciplinary proceedings. The New Mexico Board’s Order \;vas
based upon its determination that Res_pondént was not complying with the terms and conditions of
tho Diversion Program Contract, which he entered on or about Septernber 6, 2006.

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct — Out of State Discipline)
(Bus. & Prof. Code § 2761, subd. (a)(4))

15. Complainant hereby realleges the allegations contained in paragraph 11 above, and .
incorporates them as if fully set forth. - A

16. Respondent has subjected his regxstered nurse license to dlsmphnary action under
Code section 2761, subdivision (a)(4), in that on or about December 9, 2009, in a disciplinary
action before the New Mexico Board, the New Mexico Board entered a Decision and Order
reprimanding Respondent’s New Mexico registered nurse license. -
' 17 The New Mexico Board’s disciplinary order was based upon its findings that on or

about September 9, 2006, Réspondent entered into the Diversion Program after a complaint was

received alleglng that he diverted controlled substances from the workplace. In signing his initial

26
27
28

contract with the Dlversmn Program Respondent agreed to abstinence and the submission of

regular reports. Respondent submitted regular reports through February 2008, however beginning
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in March 2008, Respondent failed to submit his monthly reports as requifed. In March‘2009,

-2 || Respondent was reminded that he had missing drug screen results from previous months. In June
3 2009, at a committee meeting, Respondent submitted some reports, but was unable to vérify all
4 || previous drug screens. Respondent was reported to the New Mexico Board on or about August
5 I 13,2009, and the New Mexico Board issued a “Serious Letter of Concern.” On or about August
6 || 28, 2009, Respondent called the Diversion Progranﬁ and reported that he relapsed in or about July
7 || 2009, by diverting Fentanyl from the workplace. Respondent also reported that he had been
8 || suspended from work. Respondent’s supervisor confirmed Respondent’s diversion and
9 || termination with the Diversion Program coordinator. The New Mexico Board found that the
10 || diversion of controlled substances from the workplace was a violation of Respondent’s Diversion
11 {| Program contract.
12 PRAYER -
13 WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
14 Accusation, and that following the hearing, the Board of Registered Nursing issue a decision:
15 1. Revoking or suspending Registered Nurse License Number 467819, issued to James
16 || Steven Clay; _ |
17 2. Ordering James Steven Clay to pay the Board of Registered Nursing the reasonable
18 costs of the investigation and enforcement of this case, pursuant to Busineés and Professions
19 || Code section 125.3;
20 3.  Taking such other and further action as deemed necessary and proper.
21 A : _
22 | ' , , w .
DATED: ﬁ@z{éﬁ// I, Sol %M %M
23 . DOUISE R. BAILEY, M.ED,, RW
Executive Officer
24 Board of Registered Nursing
Department of Consumer Affairs
25 State of California
Complainant
26 :
27 || sF2011201991
28 90213842.doc
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